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RESOLUTION OF THE DIRECTOR OF TRANSPORT AND ENVIRONMENT:

Under the powers delegated to me by the Governance Committee on 30 January 2003, I resolve to approve the application for the review of conditions attached to planning permission RR/90/2246(CM), subject to the revised conditions set out in the recommendation at paragraph 7.1.

CONSIDERATION OF RELEVANT PLANNING MATTERS

1.
 Introduction

1.1
The requirement to review and update minerals planning permissions was introduced by the Environment Act 1995. Those permissions granted before 22 February 1982 were required to undergo an Initial Review and for Periodic Reviews to follow every 15 years. Minerals planning permissions which were granted after that date are subject to Periodic Review following the grant of planning permission. 

1.2
The purpose of the review is to ensure that all minerals planning permissions are updated in line with current environmental and planning legislation to protect the environment and local amenity. The review also provides for equal treatment between sites and mineral operators regardless of the date any original permission was granted. However, an application for review cannot be refused and compensation may be payable where conditions are imposed which unreasonably prejudice either the economic viability or the asset value of the site.  

1.3
In the case of the Aldershaw Handmade Tiles site, permission for clay working and manufacture was granted in 1991 (reference RR/90/2246(CM)) and is now overdue for Periodic Review.

2.
Site and Surroundings
2.1
The Aldershaw Handmade Tiles Limited works is located about 8 kilometres north of Hastings on the west side of the A21 within the High Weald Area of Outstanding Natural Beauty (AONB). Access is via a 350 metres long track leading from the A21. The area of works which incorporates the buildings and storage areas associated with tile manufacturing is approximately 5000 square metres in extent. The existing clay pit, from which the raw material for the tile manufacturing is won, is located about 600 metres south-west of the works site and adjoins the Beauport Park Site of Nature Conservation Importance (SNCI). The tile works is a small scale operation which primarily produces hand made tiles, most of which are used in the restoration of historic buildings.

2.2
A small building used as a showroom and office is situated at the southern side of the site and a shelter used for storing clay is adjacent on its eastern side. An open area adjoins the northern side of the office/showroom and is used as a car park and general storage area with the manufacturing buildings, kiln and other storage areas situated beyond. The works site is well screened on its northern, western and eastern boundaries by existing trees comprising part of Pokehold Wood, which is designated as ancient woodland. The clay pit is in an isolated location, largely surrounded by woodland. The Ninfield-Dungeness 400kV power line crosses adjacent to the site on its north-western side. Aldershaw Farm is located to the south-west of the tile works, while other residential properties are situated to the east, some 180 metres distant.

3.
The Proposal
3.1
Planning permission RR/90/2246(CM) was granted in 1991 for the use of existing buildings for the manufacture of hand-made bricks and tiles for restoration and the extraction of clay on 0.2 of a hectare, subject to nine conditions, covering the following matters: personal permission, removal of permitted development rights, area of clay working, storage of soils, method of working, no export of materials, restoration and improvements to access/junction with A21. The submitted application considers the conditions under RR/90/2246(CM) and proposes some changes, although an alternative list of conditions has not been submitted. 

4.
Consultations and Representations 
4.1
Rother District Council raises no objections and notes that the activity may constitute an installation under the Environmental Permitting (England & Wales) Regulations 2007 in terms of the firing of heavy clay goods in a kiln and therefore may require a permit to operate from the Environmental Health Department.

4.2
Battle Town Council states that it has no comments.

4.3
The Environment Agency raises no objections, although any revisions to the planning permission must also be in line with any licences or permits issued by the Agency and vice versa.

4.4
The Highways Agency notes that, as the application indicates that there will be only a possible marginal increase in traffic generation, it has no comments.

4.5
Representations: none received. 

5.
Considerations

Background

5.1
This application differs from a normal ‘County Matter’ application in that planning permission for the extraction and use of clay for manufacture on the site already exists under permission RR/90/2246(CM). Therefore, the merits of the application, in principle, will not be considered against the Development Plan. Instead, this report needs to consider which controlling conditions should be attached to the permission to achieve modern standards of working and restoration. The applicant’s proposals can be agreed in full or in part, or a different set of conditions can be imposed.

5.2
The Government has produced guidance in determining applications for the review of conditions on minerals permissions (Minerals Planning Guidance 14: Environment Act 1995: Review of Minerals Planning Permissions). The guidance states that the requirements to apply for determination of conditions apply only to permissions for development consisting of the winning and working of minerals or involving the depositing of mineral waste.

5.3
In this case, permission RR/90/2246(CM) refers both to the extraction of clay and the use of buildings for manufacturing. However, the review is not able to consider the buildings associated with manufacturing, other than in the context of the conditions included in permission RR/90/2246(CM). Separate permissions for buildings at the site include controls relating to their construction and use (references RR/280/CM & RR/334/CM). 

Personal permission

5.4
Condition 2 of permission RR/90/2246(CM) places a personal permission on the development and not on the land, the benefit of which enures solely for the benefit of a Mr Richard Williams. However, Mr Williams no longer owns or operates the enterprise and the applicant is seeking to change the condition so that it benefits the current operator, Aldershaw Handmade Tiles Limited. 

5.5
The reason for placing a personal permission on RR/90/2246(CM) was “to enable the County Planning Authority to regulate and control the use of the land”. Although there appears to be no further detail in the records as to why a personal permission was granted, it is likely that the decision took into account the personal circumstances of the small scale enterprise. 

5.6
Circular 11/95 on the Use of Conditions in Planning Permissions, notes that personal permissions should only be granted in exceptional circumstances. The Circular also notes that it would be inappropriate to make a permission personal to a company because its shares can be transferred to other persons without affecting the legal personality of the company. The applicant proposes to make the permission enure for the benefit of Aldershaw Handmade Tiles Limited. However, since this is a company, a personal permission to it would be inappropriate. Therefore, condition 2 of permission RR/90/2246(CM) should be removed so that the permission enures for the benefit of the land. 

Method of working

5.7
A method of working is essential to any mineral operation and at this site, it is relatively simple. Clay has been extracted over an area of about 0.15 of a hectare to a variable depth averaging 4-5 metres and about 0.06 of a hectare remains. If the latter area is exploited to the same depth, it would equate to about 4 years supply at current output (or 2400 cubic metres in volume). Up to 400 tonnes of clay is stored at the works site at any one time and there is a need to dig the mineral twice a year, usually in May and September, depending on the weather. Excavation is undertaken using a 360 degree tracked excavator and haulage by wheeled dump truck or tractor & trailer. 

5.8
The applicant proposes to extend the average depth of the clay working to 6 metres (with a maximum depth of 15 metres). The excavations would be carried out by creating benches and would seek to exploit good quality clay deposits at a greater depth. Although excavations could be carried down to a depth of 15 metres, only a relatively small area could be exploited at this level, due to the requirement for benching. Moreover, high quality clay deposits have been identified at lower levels and these should be exploited where possible. There are no planning reasons why extraction should not be maximised and the method of working described in the application is acceptable. Accordingly, a condition has been included to this effect.

Export of clay

5.9
Condition 7 of permission RR/90/2246(CM) requires that clay or other excavated materials should only be used or processed as part of the tile manufacturing process and not be exported for use elsewhere, without prior written consent. The reason for this is ‘for the avoidance of doubt’. However, no details can be found in the records as to why this reason was given, although it was probably as a result of the desire to maintain the low key nature of the development and retain the mineral resource for use at the site. Notwithstanding this, the wording of the condition suggests that some export may have been considered acceptable.

5.10
The applicant is seeking a change to this condition so that up to 300 tonnes of prepared clay can be exported per annum to benefit a small tile maker, which I understand is located in Kent. However, this amount of material constitutes a relatively high proportion of the volume of clay which is currently won at the site and I have some concerns that the clay resource could be exploited to the extent that important reserves are removed from the site to the detriment of the tile works. This would appear to conflict with Policy M4 of the South East Plan, which requires the provision of a land bank of clay reserves for manufacture. Notwithstanding this, I accept that the applicant may benefit from exporting some clay. Therefore, I have included a similar condition to that contained within permission RR/90/2246(CM), regarding the export of material.

Restoration

5.11
Condition 8 of permission RR/90/2246(CM) requires that the clay pit be progressively restored for agricultural use, incorporating the backfilling of the void with overburden on an annual basis. However, the applicant has not attempted to restore the site in this manner as it occupies a relatively small area of land, which would be impractical to progressively restore on an annual basis. Moreover, the applicant considers that it would be inappropriate to restore the site to agriculture given that the land is only Grade 3C, being heavy clay, and that it would require the importation of waste materials to raise land levels, which would itself result in potential adverse effects to the environment. 

5.12
The requirements of the condition to backfill the void with overburden would require over 6,000 cubic metres of material to be imported. I do not consider that this would be a solution which could be supported given the isolated and environmentally sensitive location of the clay pit. The applicant considers that a more beneficial solution would be to create a low level restoration, which would infill with water to create a pond. The proposed depth of working would not have an adverse effect on the restoration, as the pit would be excavated in benches, thereby providing shallow areas around the periphery for vegetation to colonise. This, together with appropriate re-profiling and planting around the periphery of the pit, would provide valuable habitats for wildlife. 

5.13
I consider the existing condition for restoration is no longer relevant, as a return to agricultural use would not be appropriate. Rather, restoration to habitats of benefit to wildlife would be more appropriate, particularly as the site adjoins a SNCI and would contribute to the mosaic of habitats in the area.

5.14
Therefore, the condition has been revised and includes a requirement for a detailed scheme of restoration to be submitted for approval prior to the completion of extraction.

6.
Conclusion
6.1
The mineral working at this site is small scale and has been operated in a consistent manner since permission was granted in 1991. The existing conditions under permission RR/90/2246(CM) have provided suitable controls for this. The applicant has made comments on these conditions, although has not provided a list of alternative conditions. The applicant has indicated where he considers changes should be made to conditions and these relate to controls on the personal permission, the export of clay and restoration. I have considered these and accept certain changes, where appropriate. Consequently, a revised set of conditions is proposed.

7.
Recommendation     

7.1
It is recommended that the following revised conditions be attached to planning permission RR/90/2246(CM): 

1.
The land and buildings the subject of this permission shall only be used for the purposes of clay extraction and the use of the extracted clay for the manufacture of tiles and bricks.


Reason: To control the development in the interests of the High Weald AONB and the Beauport Park SNCI in accordance with Policy 31(c) of the East Sussex and Brighton & Hove Minerals Local Plan 1999 and Policy GD1(v) & (vii) of the Rother District Local Plan 2006.

2.
Notwithstanding the provisions of the Town and Country Planning (General Permitted Development) Order 1995 (or any order revoking and re-enacting that Order with or without modification) there shall be no erection, installation, alteration or extension of any building, plant or machinery required in connection with the winning and working of minerals or with the treatment or disposal of such minerals.


Reason: To protect the interests of the High Weald AONB and the Beauport Park SNCI in accordance with Policy 31(c) of the East Sussex and Brighton & Hove Minerals Local Plan 1999 and Policy GD1(v) & (vii) of the Rother District Local Plan 2006.

3.
Clay shall only be extracted from an area not exceeding 0.2 hectare in OS field parcel No. 0007 and indicated on plan No. 1826/1A, approved under permission RR/90/2246(CM).


Reason: To protect the interests of the High Weald AONB and the Beauport Park SNCI in accordance with Policy 31(c) of the East Sussex and Brighton & Hove Minerals Local Plan 1999 and Policy GD1(v) & (vii) of the Rother District Local Plan 2006.

4.
Prior to the excavation of clay, all topsoil and subsoil shall be carefully stripped from the area to be excavated and separately stored in a suitable location adjoining the clay extraction site and no soils shall be removed from the site.


Reason: To enable the site to be restored in the interests of the High Weald AONB and the Beauport Park SNCI in accordance with Policy 31(c) of the East Sussex and Brighton & Hove Minerals Local Plan 1999 and Policy GD1(v) & (vii) of the Rother District Local Plan 2006.

5.
The method of working of the clay reserves shall be in accordance with the information submitted with the application, unless otherwise agreed in writing with the Director of Transport & Environment.


Reason: To protect the interests of the High Weald AONB and the Beauport Park SNCI in accordance with Policy 31(c) of the East Sussex and Brighton & Hove Minerals Local Plan 1999 and Policy GD1(v) & (vii) of the Rother District Local Plan 2006.

6.
Clay and other materials excavated in accordance with this permission shall be used or processed as part of the tile and brick manufacturing process and shall not be exported as raw material for use elsewhere, unless otherwise agreed in writing with the Director of Transport & Environment.


Reason: To secure the mineral resource for use at the tile works and to accord with Policy M4 of the South East Plan 2009.

7.
The site shall be subject to low level restoration in accordance with details to be submitted for approval to the Director of Transport & Environment by 30 November 2012 or no later than 12 months before the cessation of clay extraction, whichever is the sooner.


Reason: In the interests of the High Weald AONB and the Beauport Park SNCI in accordance with Policy 31(c) of the East Sussex and Brighton & Hove Minerals Local Plan 1999 and Policy GD1(v) & (vii) of the Rother District Local Plan 2006.   

8.
The previously implemented improvements to the access road at its junction with the A21 Trunk road shall be maintained in accordance with the requirements of the Highways Agency throughout the lifetime of the development.


Reason: In the interests of highway safety, in accordance with Policy GD1(iii) of the Rother District Local Plan 2006. 

RUPERT CLUBB

Director of Transport & Environment

23 July 2010
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